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Background
he Constitution of Nepal ensured the principle of justice
which shall be exercised by courts and
other judicial bodies in accordance with
the Constitution, other laws and the recognized principles of justice and can be exercised through the Supreme Court, High
Court and District Courts.1 In addition,
there is a provision of local judicial committees and other units to assist the the
justice process and resolve the disputes
at local level.2 The judicial committees
are formed under the chairpersonship of
deputy chief of municipality or vice chairperson of the rural municipality.
The Constitution has designated
the Supreme Court as the Court of Record, and all other Courts and judicial
institutions function under the Supreme
Court. This Court shall have the final
authority for interpreting the Constitution and laws.3 Each province has a High
Court4 and the statute provide for a District Court in every district.5 In addition
to the Courts referred in Article 130, the
law may establish and constitute other
specialized Courts, judicial institutions or
tribunals, hearing cases of special types
and nature.6
The Constitution has given the Supreme Court extraordinary jurisdiction
for interpreting the law and the Statute
itself. Article 133 (2) states that the “Supreme Court shall, for the enforcement
of the fundamental rights conferred by
this Constitution, for the enforcement of
any other legal right for which no other
remedy has been provided or for which
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the remedy even though provided appears to be inadequate or ineffective, or
for the settlement of any constitutional
or legal question involved in any dispute
of public interest or concern, have the extraordinary power to issue necessary and
appropriate orders to enforce such rights
or settle the dispute”.7 For this the Court
may issue appropriate orders and writs
including the writs of habeas corpus,
mandamus, certiorari, prohibition and
quowarranto for imparting full justice
and providing the appropriate remedy.8
The Constitution has given the
High Courts jurisdiction to adjudicate legal questions on matters of public rights,
including concern over the exercise of the
fundamental rights. The High Courts also
issues appropriate orders and writs including the writs of habeas corpus, mandamus, certiorari, prohibition and quo
warranto.9 However, the High Courts are
barred from interfering with the internal
task and the proceedings and decisions of
the Provincial Assembly concerning violation of its privileges and any penalties
imposed thereof.10 The High Court can
also issue orders in the name of government, office bearers, institutions and individuals within the provincial jurisdictions
for the enforcement of the fundamental
rights conferred by the Constitution, for
the enforcement of any other legal right
for which no other remedy has been provided or for which the remedy even though
provided appears to be inadequate or ineffective, or for the settlement of any legal
question involved in any dispute of public
interest or concern.11 Thus, High Court is

given the right to hear the issues of public
concern including law enforcement.
The District Court has the authority to hear appeals on all federal law enforcement, decision made by quasi-judicial bodies and decisions made by local
judicial bodies constituted in accordance
with provincial law. The District Court
has jurisdiction to hear original cases and
execute all cases within its jurisdiction,
hear petitions of habeas corpus, prohibitory order and other petitions according
to the law, hear appeal over the decisions
taken by the quasi-judicial bodies, hear
appeal over the decision of the local level
judicial institutions established according to the law of the province and initiate
action and punish in contempt of Court
against those obstructing its or its subordinate Courts acts of judicial execution or
not abiding by the order or verdict, unless
otherwise provided by the law.12 The jurisdiction of the District Court has been
expanded compared to the past.
This article attempts to discuss the
decisions, orders and rulings made by the
Courts and judicial bodies in 2020, based
on the Constitution, international law,
prevailing laws and accepted principles
of law.
Limitation in Reference Materials
The COVID-19 pandemic affected
INSEC’s efforts to access reference materials for analysis. The previous editions of
Nepal Human Rights Year Book used information from the Nepal Kanun Patrika
published by the Supreme Court as reference material. This year the Nepal Kanun
Patrika was not published regulary and
the judgetments and decisions available
up to June 2020 were on litigations of the
previous year and did not serve the purpose of this article. Therefore, the analysis this year is based on important decisions of the Supreme Court, e-copies of

verdicts, reports of litigations in national
daily newspapers, the Supreme Court’s
website, INSEC Online, and other publications.
Disrupted Judicial Procedures
The COVID-19 pandemic and associated lockdowns began in Nepal early in
the year. Efforts to tackle pandemic had
overshadowed all kinds of human rights
issues temporarily, even though a person
has certain rights that are enforcable even
in the times of crisis. These include rights
related to freedom, equality, and dignity
that are guaranteed by both international
human rights law, the Constitution and
laws of Nepal.
The Supreme Court issued various
directives and rulings to government on
the fundamental rights enshrined in the
Constitution such as the right to health,
the right to food, and the right to freedom
of movement. Although the regular issues
of the Court’s daily list had to be taken
up, the Court did hold regular hearings on
writs of habeas corpus, the Petition of the
juvenile rehabilitation centre and arrest
warrant permit and support.
The Government of Nepal declared
a nationwide lockdown from March 24 to
July 22, 2020 to control the spread of COVID-19 infections. As the number of people affected by COVID-19 increased, even
the district administrative bodies issued
local prohibitory orders in Kathmandu
Valley and other districts from August 19
to September 16, 2020. This affected the
proceedings of Courts across the country,
including that of the Supreme Court, and
fewer cases were adjudicated compared to
previous years.
Notices Issued by the Supreme Court
during the Pandemic
The Supreme Court had issued an
information on various judicial proceed-

12. The Constitution of Nepal, Article 151 (1)
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ings and health standards during the
pandemic and that played a vital role in
informing the citizens about the proceeding, the necessary procedure related to
cases and the health standards to be followed at the court. A meeting of all justices on March 25, 2020, chaired by the
Chief Justice, decided to postpone all the
cases except habeas corpus the Petition
of the juvenile rehabilitation centre and
arrest warrant permit and support. To
ease the process, in addition to the decision made by the meeting of March 25,
the notice of the Supreme Court issued on
June 3, 2020 mentioned the Court would
begin hearing writ petitions filed before
and during the period of lockdown in the
presence of lawyers.
Another notice issued on July 1,
2020 said that the writ petitions to be
filed in the Constitutional Court and cases
would be registered, processed and heard,
while another one of July 28 withrew
the flexibility allowed due to the increasing spread of COVID-19, and infections
of Supreme Court staff. The Court restarted operations after the government
announced the end of the lockdown. Its
notice said that entry at the Courts would
be permitted while health and safety precautions would be followed. It also set the
time on limitation for filing petitions as 30
days, in addition to the travel time.
Restraining orders during the lockdown
Representative cases heard by the
Supreme Court during the 120-days lockdown and the 29 days of prohibitory order
imposed in the Kathmandu Valley are
discussed below.
Decision to hear only urgent cases
The nationwide lockdown limited
the function of Courts across the country. A plenary meeting chaired by Chief
13. Gorkhapatra Daily, 26 March, 2020, Page 2
14. Gorkhapatra Daily, 31 March, 2020, Page 1
15. Gorkhapatra Daily, 1 April, 2020, Page 1
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Justice Cholendra Shamsher J.B. Rana
on March 25 decided to stop the work of
recording statements and registration of
charges, etc while deciding to accept habeas corpus Petition of the juvenile rehabilitation centre and arrest warrant permit
and support. The meeting also decided to
continue hearing of pandemic-related petitions of serious nature.13
Right to food for vulnerable people
The Supreme Court issued an order March 30, 2020 ordering government
to provide relief and support by identifying the extremely poor daily wage earners during the pandemic. The order was
issued by the single bench of Justice Bishowambhar Shrestha and asked the federal, provincial and local governments to
coordinate their efforts to distribute food
and carry out relief programs.14
Order to use private hospital for
treatment
On March 31, 2020 the Supreme
Court issued an interim order on involving private health institutions in
the treatment of corona virus. A single
bench of Justice Manoj Kumar Sharma
ruled that the private health institution
should not refrain from treating people
with COVID-19 infections under any pretext. The order called for the provision of
personal safety equipment to all health
workers, including physicians involved in
the treatment, ensuring the availability
of beds, ICU rooms, ventilators and other
necessary equipment for the treatment of
COVID-positive cases.15
Interim order of the Supreme Court to
systematically return of the stranded
citizens at the border
The Constitution of Nepal guaranteed freedom to live anywhere and move

freely from one place to another.16 The
Supreme Court issued an interim order to
the government to allow Nepali resident
in India for study, employment and treatment to enter the country in a systematic
manner with quarantine restrictions. The
single bench of Justice Sapana Malla
Pradhan had issued the order to assist
citizens stranded on the border to enter
the country, while enforcing global standards of infection control in the process.
The Court also pointed out that although
it is the right of citizens to return their
home, since this issue was connected with
the health and safety of many people the
return should be managed in a balanced
manner.17 The writ had been filed by advocate Som Prasad Luitel.
Order to rescue stranded Citizen
In another judgement, on April 17,
2020, the bench of judges Ananda Mohan
Bhattarai and Sapana Pradhan Malla ordered the government to support people
returning home on foot from Kathmandu
Valley to their destinations following
health and safety measures. The writ had
been filed by senior advocate Prakash
Mani Sharma asking the Court to order
government to take all the necessary
measures for the safety including checkup, and arranging the vehicles free of cost
for transporting people to their destinations.
Order Order not to inhumane the citizens
Advocate Shailendra Prasad Harijan and others had filed a writ alleging
that the police of misreating people citizens returning from Kathmandu and other urban areas during the lockdown. The
joint bench of Justices Deepak Kumar

Karki and Ishwar Prasad Khatiwada issued a decision on April 23, 2020 stating
that it is necessary to protect the life, personal dignity and honor of the people even
during a lockdown and ordered State officials in any role to ensure that any person was not treated inhumanely as that
would be against the law. 18
Decided not to count the duration of
lockdown
For the first time in the history of
Nepal, full bench of 19 judges ruled that
the all cases disrupted would be considering the period of the lockdown as “zerohour”. The order stipulated an additional
30 days from end of the lockdown can be
provided as additional time for case registration. The Supreme Court ruled that
the period from March 28 to the date of
opening of lockdown, when it had stopped
providing regular services as the null or
zero hour for the purpose of judicial proceedings.19
Free health care
On October 1, 2020 the Supreme
Court ordered the government to make
the corona virus test and treatment free
of cost for all citizens. A joint bench of
Justices Ananda Mohan Bhattarai and
Tanka Bahadur Moktan issued the order
to the Ministry of Health and Population.
The decision came after government hospitals began charging a fee for treatment
and required to make advance deposits to
cover the costs. The government sought
a review of the Court order on October
1, which the Court rejected on November
5. “The government seems to be headed
towards curtailing citizens’ right to free
basic health care,” the bench of justices
Harikrishna Karki, Sapana Pradhan

16. The Constitution of Nepal, Article 17 (2, Nga)
17. https://ekantipur.com/news/2020/04/16/158703367124266019.html- (viewed on January 10,
2021)
18. http://inseconline.org/np/news/nagarikmath-amanbiya-byabahar/- (viewed on January 10,2021)
19. https://www.bbc.com/nepali/news-52837692 (viewed on January 10, 2021)
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Malla and Purushottam Bhandari ruled
and said there was no need to review the
Supreme Court’s earlier decision and ordered the government not to be swayed.
This order obligated the government to
provide free treatment to COVID-19 patients.20
Habeas Corpus Orders
The law requires anyone arrested
to be produced before a judicial authority within a period of 24 hours after arrest, excluding the time necessary for the
journey from the time and place of arrest
to such an authority. It also bars detention of such a detainee beyond 24 hours
except on the order of such authority.21
In order to enforce this right, on March
25, the court decided to hear the habeas
corpus petitions and petitions to for custody of the children in the correctional
institutions even during the lockdowmn.
Accordingly, writs of habeas corpus were
heard regularly all the courts during the
lockdown.
A total of 1 hundred15 writ petitions were heard at the Supreme Court
during the lockdown, and 31 petitioons
during the period of the restraining order.
In a writ of habeas corpus, the Supreme
Court ordered the release of the petitioner
who had been on charges of violating public peace without adequate grounds and
reason but based on personal beliefs. The
order was issued on July 8, 2020.22 Similarly, the Supreme Court also ordered
the release of a petitioner held in illegal
detention after release on bail for transferring the suspect to another district, as
there was no reason continuously extending the detention, June 22, 2020.23

Facilities for inmates and detainees
The Supreme Court issued an order instructing the Government to uphold
the provisions in the Aecond Amendment
to the Prisons Act 1963 that allows inmates who have complted three years in
prison to be eligible for community service
at the order of the designated authority.
24
Another provision allows the designated authority to allow an inmate who has
served at least one-third of his/her sentence for sentences of over three years to
remain in an open prison.25 The Supreme
Court issued an order instructing the government to facilitate the process to enable
inmates to exercise the provisions in the
law. The order was issued on April 29 by a
bench of Justices Kumar Regmi and Hari
Phuyal, which they said would also help
control increasing corona virus infections
at the prisons.
No Amnesty for Conflict-era
Incidents26
On April 26, 2020 the Supreme
Court on April 26, 2020 rejected the request of the Government of Nepal for a review of the Supreme Court’s order for pardon for serious crimes committed during
the conflict. The bench of Justices Kalyan
Shrestha, Baidyanath Upadhyaya and
Cholendra Shamsher J. B. Rana had on
February 26, 2015 decided that reconciliation should not be forced on victims in
conflict-era cases, reconciliation should
not be done to hurt the self-esteem of
victims and reconciliation should not be
used as a means to grant amnesty to serious human rights violations. The Sushil
Koirala led government had filed a review
petition at the Supreme Court on July 27,

20. http://inseconline.org/np/news/COVID-19-ko-parikshyan-ra-upachar/(viewed on January 10,
2021)
21. The Constitution of Nepal, Article 20 (3)
22. 076–WH-0397-(District police office against Rakesh Dahal, Bhojpur)
23. 076-WH-0418(District police office against Chhatra BK, Kavrepalanchowk)
24. Prisons Act 1963 Article 10 (ka)
25. Prisons Act 1963 Article 10 (kha) _
26. Gorkhapatra Daily, 27 April, page 2
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2015 demanding reversal of the order.
This order has become a milestone in the
transitional justice process of Nepal. The
government’s petition was rejected by a
bench of Justices Deepak Kumar Karki,
Mira Khadka, Bishwambhar Prasad
Shrestha, Ishwar Prasad Khatiwada and
Dr. Ananda Mohan Bhattarai. The Supreme Court has ordered the government
to submit an inquiry into the murder of
Arjun Lama of Kavre. After a hearing
the writ petition against Speaker Agni
Prasad Sapkota, on February 7, 2016 the
Court directed the government to provide
information on the status of implementation of its previous Court order on the
case and the status of the investigation
within 30 days. However, the case has not
been followed up by the Court since.
National Women Commission
The constitution of Nepal provisions for a National Women Commission
with a chairperson and four members.27
The term of office of the chairperson and
members of the National Commission for
Women is six years.28 The Supreme Court
issued a cause order to the government
asking why no officials had been appointed to the Commission, even after over four
years after the terms of the incumbents
had ended. Hearing the writ petition filed
by senior advocate Mira Dhungana and
others against the Constitutional Council on December 30, 2019, the Court issued the show cause order on January 28,
2019.29
Order against Arbitrary Arrests
The Constitution protects all citizens from arbitrary arrest, detention or
exile.30 It requires any one arrested to be
produced before a judicial authority with27.
28.
29.
30.
31.
32.
33.

in 24 of arrest, excluding the time necessary for the journey from the time and
place of arrest to such authority. The law
forbids detention of the arrested person in
custody beyond the said period except on
the order of a judicial authority.31 Based
on this provision, on December 29 the
Supreme Court ordered the government
to desist from arresting the leaders and
cadres of the banned Communist Party of
Nepal (CPN) led by Netra Bikram Chand
‘Biplav’ on false charges, without any reason.
A bench of Supreme Court Justices
Tej Bahadur KC and Ishwar Khatiwada
had Jung Bahadur Bhandari, in-charge of
Lamjung district and two other detainees
following habes corpus writs and ordered
the Home Administration not to re-arrest
them on false charges. Police had arrested CPN (Maoist) Lamjung in-charge
Bhandari, District Secretary Bil Bahadur
Gurung and district committee member
Rabindra Nakhola from Tanahun on December 16. After a habeas corpus writ, the
Supreme Court had ordered the release of
the detainees on December 27 and had
also warned to the Secretary of Home Affiairs and the Chief of Police of sanctions
if those released were rearrasted.32
Right to Freedom
Hearing a writ petition filed under
the Right to Freedom, the Supreme Court
issued an order to the government on
July 10 asking it not to restrict the right
of citizens to move inside or outside the
country. A joint bench of Justices Ananda
Mohan Bhattarai and Kumar Regmi said
that in the full text of the verdict in the
case of Lenin Bista, a former child soldier
of the then rebel CPN (Maoist).33

The Constitution of Nepal, Article 252 (1)
The Constitution of Nepal, Article 252 (3)
http://inseconline.org/np/news/officer-of-women-commission/
The Constitution of Nepal, Article 20 (1)
The Constitution of Nepal, Article 20 (1)
http://inseconline.org/np/news/CPN-cadre-assigned/
http://inseconline.org/np/news/swatantratako-hakama-sanku/ (viewed on January 12, 2021) f
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Writ on the Dissolution of the House
of Representatives
There is a provision for a constitutional bench at the Supreme Court for
interpreting the Constitution and resolve
disputes. Such a bench has the Chief
Justice and other four judges appointed
by the Chief Justice on the recommendation of the Chief Justice and the Judicial
Council.34 A number of writs were filed
at the Supreme Court following the decision of Prime Minister KP Sharma Oli
to dissolve the House of Representatives
and seek a new mandate on December 20.
The petitions challenging the dissolution
of the House of Representatives was sent
to the Constitutional Court by the Chief
Justice Cholendra Samsher Rana on December 22.
Participation of Dalit
The Constitution gurantees participation of Dalits in all state bodies on
the basis of the principle of proportional
inclusion. It has stated that special arrangements will be made as per the law
for the empowerment, representation and
participation of the Dalit community in
other sectors of employment including
public service.35 The guiding principles of
the Constitution, envison a welfare state
established by maintaining a just system
in all spheres of national life through proportional inclusion, participation and social justice.
For social justice, there are provisions to ensure participation of socially
marginalized groups, including women,
Dalits, Adivasis, Janajatis, Madhesis,
Tharus, minorities, persons with disabilities, marginalized Muslims, backward
34.
35.
36.
37.

classes, gender and sexual minorities,
youth, farmers, workers, oppressed or
backward areas’ citizens and economically disadvantaged Khas Arya.36 A writ petition based on this was filed by advocate
Bhakta Bahadur Bishwakarma against
the decision of April 2, 2018 to appoint
advocates at the Supreme Court and High
Courts but was rejected by the Supreme
Court on February 23, 2020.37
Judiciary Reform Plan
The Supreme Court has set up various mechanisms to ensure the right to
justice. Similarly, periodical plans, various strategic policies and programs have
also been formulated.
Access to Justice Commission
Access to justice is the condition in
which justice can be sought and obtained
through appropriate bodies. The the Access to Justice Commission has been
formed with the objective of ensuring
easy access to justice, especially for children, women, Adivasi/Janajati, senior
citizens, person with disability and those
who are unable to seek justice due to economic and social reasons.38 The Commission issued its annual action plan 2019/20
to ensure easy access to justice for the citizens, including the communities deprived
from various opportunities and rights.39
Among others, the plan aims to study the
challenges of access to justice for the children at correctional institutions, the issue of access to justice for citizens in the
correctional institution, coordination and
facilitation to institutionalize voluntary
legal services, among others.40

The Constitution of Nepal, Article 137 (1)
The Constitution of Nepal, Article 40 (1)
The Constitution of Nepal, Article 153
http://www.supremecourt.gov.np/cp/assets/downloads/supreme_200425.pdf(075-WO-1005utprerashana) ( viewed on January 18, 2021
38. http://supremecourt.gov.np/a2jc/Page/about
39. http://supremecourt.gov.np/a2jc/Page/about
40. http://supremecourt.gov.np/a2jc/Page/about
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Implementation of Court decisions
The implementation of Court verdicts has remained very weak, and the
Supreme Court has put special emphasis
the implementation of the judgments in
its Second Five Year Strategic Plan.41 It
also established the Judgment Implementation Directorate at the Supreme Court
on June 10, 2009. However, as the rate of
adjudication of outstanding cases in this
yearbook show, there is still much room
for improvement.
The Fourth Five-Year Plan of
the judiciary
The Fourth Five-Year Strategic
Plan of the Judiciary, has the slogan:
“Independence of the Judiciary: Judicial
Governance is Our Commitment”. The
plan will be implemented from 2019/20 to
2023/24. The year 2020 was the first year
of the Fourth Five-Year Plan. The plan
has 23 strategic objectives for achieving
five goals.42 A strategy has been prepared
to expedite the case resolution and make
the implementation of the Court decisions
effective in order to ensure speedy delivery of quality justice.43

2.

3.

4.
Conclusions
1. The lockdown had a direct impact on
the lives of the people and disrupted
services to all organs of the state. The
judiciary was also affected and many
human rights issues of citizens remained overshadowed. The Supreme

Court had made special efforts to ensure that the Courts remained operational to hear writs on habeas corpus
and from juvenile correctional institutions, and requests for arrest warrants.
The Supreme Court issued various
directives and rulings on the right to
health, the right to food, and the right
to enter one’s own country, which
were major challenges during the COVID-19 lockdowns. It also ruled that
the duration of the lockdown should
not be counted in the statute of limitations and issued an order to provide
additional time for registration of cases and Court dates by 30 days from
the end of lockdown.
INSEC’s yearbooks have highlighted
the State’s insensitivity to transitional justice since 2007. This year,
the Supreme Court quashed the government’s petition seeking a review
on an earlier judgement where the
Court had said those guilty of serious
human rights violations during the
conflict could not be provided amnesty and pardon.
After Prime Minister KP Sharma
Oli recommended the dissolution of
the House of Representatives on December 22, which was approved by
the President at the same day. The
Constitutional Bench headed by the
Chief Justice began hearing all the
petitions challenging the dissolution.

41. http://supremecourt.gov.np/jed/docs/jed_intro.pdf
42. Fourth Five Year Strategic Plan of the Judiciary page 147, 148
43. Fourth Five Year Strategic Plan of the Judiciary page 147
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